M UCH of administrative law is common law. Despite Justice Jackson's suggestion that the Administrative Procedure Act (APA) furnished "a formula upon which opposing social and political forces have come to rest,"' the common law process has converted that statute into something very different from what its drafters anticipated. This phenomenon should not be surprising. In light of the diversity of administrative functions and the rapidity of changes in regulatory policy, it would be quite difficult, and probably undesirable, to achieve consistent application of a general framework over time. Flexibility-in some respects a hallmark of the common law-is especially valuable in administrative law.
In attempting to control administrative processes, the drafters of the APA responded to two quite general constitutional themes, both of which have played a central role in administrative law since its inception. The first concerns the usurpation of government by powerful private groups. 2 The second involves the danger of self-interested representation: the pursuit by political actors of interests that diverge from those of the citizenry. 3 The relative insulation of administrators from electoral control has given rise to particularly intense fears about these two risks. But the forty years since the enactment of the APA have brought significant advances in knowledge about regulation and administrative law-advances that have important implications for the question of how the legal system should respond to the risks of factional tyranny and selfinterested representation.
Four of these advances have been of particular importance. First, it is now possible to identify, with far more sophistication, the functions and malfunctions of regulation. Second, it is clear that dangers to statutory standards lie in unlawful inaction and deregulation as well as in overzealous regulation. Third, faith in administrative expertise has diminished in the wake of a more refined understanding of the complementary roles of technical sophistication on one hand and "politics" on the other. That understanding has brought forth what might be called a deliberative conception of the role of the administrator-a conception that is, however, threatened by a still-tentative trend in the Supreme Court. Fourth, courts have shown themselves to suffer from serious limitations as supervisors of agency discretion; there is a corresponding need for nonjudicial mechanisms of supervision.
This article will outline these advances, describe their implications for administrative action and judicial review, and relate them to the general effort to guard against factional power and self-interested representation. Some of these lessons have already begun to find their way into regulatory statutes, agency behavior, and doctrines used in judicial review. Others have not, but one may hope that they will be incorporated into the law in the reasonably near future.
I. THE FUNCTIONS AND MALFUNCTIONS OF REGULATION
The legislative history of the APA shows almost no sign of interest in substantive issues of regulation. But one of the principal lessons of the past forty years is that questions of administrative law cannot be answered without some understanding of the possible functions of regulation. In the years since enactment of the APA, it has become possible to be quite explicit about those functions. 4 First, regulation may protect interests that are considered entitlements-with the class of entitlements being defined by reference to values apart from positive law. The best example is protec-tion against discrimination on the basis of race and sex. 5 At least for some observers, protection against discrimination has assumed the role played by protection of private contract and property in the common law era.
Second, regulation may redistribute wealth to people who are thought to be badly off. The minimum wage is a good example. Whether and how regulation will redistribute resources is a complex question, 6 but improving the lot of the unfortunate is often an intended effect of regulation.
Third, regulation may promote economic "efficiency." Occupational safety and health standards, for example, may be a response to lack of information or to externalities, and regulation of air pollution may be a product of a collective good problem."
Fourth, regulation may be designed to shape or discourage certain preferences or-a related point-to reflect the public's "preferences about preferences." Like Ulysses confronted with the Sirens, 8 the public may decide to bind itself with laws that prohibit the gratification of short-term consumption choices. 9 Prevention of discrimination illustrates the phenomenon of shaping preferences, as do the laws prohibiting sexual harassment. 1 0 Seat-belt laws, social security provisions, and laws prohibiting cigarette advertisements 1 1 may be efforts to foreclose misguided consumption choices.
Fifth, regulation may be paternalistic, reflecting a desire to prevent people from making decisions that will harm them. 1 2 Here, 12 For discussion of paternalism, see Kennedy, supra note 6; Kronman, Paternalism and however, the government, and not the public itself, prohibits the satisfaction of consumption choices." 3 Some occupational safety and health regulations may be thus understood. Finally-and this is an important point-regulation may reflect little or nothing more than interest-group pressures and thus serve no public purpose. 14 Many regulatory programs, including regulation of utility price levels 15 and licensing of interstate motor carriers, 16 have been described in this way. This notion is the "dark side" of the redistribution-of-resources rationale for regulation: the redistribution may turn out to benefit particular classes for no reason other than political power.
These understandings of the possible functions of regulation have led to refined attacks on regulatory schemes. Such attacks-and the current enthusiasm for deregulation1 7 --usually rely on a critique of one or another of these functions. Advocates of deregulation may conclude that a particular justification for regulation is inapplicable in the circumstances or insufficient to justify the burdens regulation imposes. One may argue, for example, that some interests protected through regulation should not be regarded as entitlements at all: 1 8 the interests of the trucking and airline industries in avoiding competition, for example, are hard to place in the category of "rights." For some, moreover, regulation does not protect rights but instead violates them. 19 Alternatively, the redistribution that regulation brings about may be perverse or have unfortunate collateral consequences. 2° Instead of promoting "efficiency," regulation may impede innovation, l stifle competition, 22 and impose costs that outweigh whatever benefits it produces. 23 The process of regulation is expensive to taxpayers, and compliance costs may be high as well. It is a familiar point that "political failure" may turn out to be more harmful than the "market failure" that gave rise to regulation in the first place.
Moreover, the notions of shaping preferences, reflecting the public's "preference about preferences," and paternalism may mask a naked interest-group transfer, amount to unjustified meddling in the affairs of others, or impose the tastes of one group rather than another in circumstances where there is no basis for choice between them. 24 Where regulation has been an interest-group deal serving no public purpose, there is of course no reason to retain it.
One cannot say in the abstract whether the affirmative case for regulation, or the corresponding critique, is more persuasive. Nevertheless, it is easy to identify the general presumptions that underlie the views of those with disparate attitudes toward market ordering: some are skeptical of regulatory interventions on the ground that they will generally do more harm than good, 5 while others will be receptive to change because of their skepticism about the existing distribution of entitlements and income and the existing set of preferences.
2 6 In particular cases, however, a decision whether to regulate 27 should not turn only on presumptions. Proper regulatory decisionmaking requires inquiries into the actual goals of the regulatory scheme, the extent to which those goals may be promoted, and the collateral costs of regulation.
Knowledge about the functions and malfunctions of regulation has contributed significantly to the performance of regulatory agencies. For example, the decision of the National Highway and Traffic Safety Administration to reduce the minimum performance standard for automobile bumpers was based on a conclusion that such reductions would reduce costs without increasing risks to safety and health. 28 The decision of the Federal Communications Commission to remove guidelines for nonentertainment programming in the radio industry depended on the FCC's finding that, under current conditions, the market would provide sufficient diversity. 29 The conclusion of the Federal Energy Regulatory Commission that oil pipeline rate regulation should serve only as a cap on extreme prices, and that competitive forces can ensure proper rate levels, 3 0 derived from a perception that the modern economic setting does not pose the same risk of monopoly that concerned the Congress that enacted the statute requiring "just and reasonable" pipeline rates.
Knowledge of the possible functions and malfunctions of regulation has also played an important role in the courts. Decisions upholding deregulation illustrate the point particularly well." Moreover, many of the cases invalidating deregulation are based on a perceived "mismatch" between the justification for deregulation and the goals of the regulatory scheme. 3 2 resulted in part from a conclusion that the agency had undertaken an inquiry into costs and benefits that conflicted with the special status the statute conferred upon the safety of automobile passengers." Other cases invalidating deregulation reflect a related inquiry into substantive regulatory issues. 3 Finally, several of the decisions invalidating regulatory initiatives rest on a sophisticated understanding of the possible malfunctions of regulation. 5 Perhaps surprisingly, the use of these theories of regulation has made agencies and courts better able to deal with the risks of selfinterested representation and factional power over the regulatory process. The fact that regulation may amount to an interest-group deal serving no public purpose carries important implications for review of agency action under the "arbitrary and capricious" standard of the APA.
3 6 If an agency-promulgated regulation amounts to such a deal, it is likely to be unlawful under that standard. The judicial ability to untangle the various purposes of regulation, and to determine whether the challenged agency action serves those purposes, has made it far easier for courts to "flush out" impermissible bases for regulatory action. Increasing sophistication about the functions and malfunctions of regulation has thus played an important role in improving the performance of both regulatory agencies and reviewing courts.
II. THE DANGERS OF INACTION AND DEREGULATION
The past forty years have demonstrated that risks to statutory schemes are posed by unlawful inaction and deregulation as well as by unlawful regulation. The original purpose of administrative law was to protect private autonomy-most important, private property-from unauthorized governmental intrusions. (holding that swimming pool slide regulations must be evaluated on the basis of actual potential for improving safety and the effects of the regulation on the utility, cost, and availability of the product.) 36 5 U.S.C. § 706(2)(A) (1982). 37 See, e.g., Stewart, The Reformation of American Administrative Law, 88 Harv. L. Rev.
doctrines primarily sought to enable regulated entities to fend off unlawful government action: rules governing reviewability ensured that members of the regulated class would have access to judicial review," and the principle of standing limited that access to the regulated class, excluding the beneficiaries of regulation. s9 In the face of ambiguity in the APA on the point, 40 however, courts have abandoned the notion that protection of traditional private rights, as defined by the common law, is the sole function of the regulatory process. 4 ' This development is a product of three perceptions. The first is that statutes may be undermined through inaction and deregulation as well as through overzealous enforcement. In recent years, litigants have made at least plausible and sometimes powerful arguments that agencies have unlawfully failed to enforce laws protecting the environment, civil rights, labor unions, consumers, and others. 42 As Louis Jaffe suggested nearly half a century ago, "[i]nterests intended as the beneficiaries of legislative munificence will have cold comfort from embracing the dry, unmoving skeleton of the statute. ' 
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The second perception is that the "rights ' 44 created by regula- tory schemes are no less deserving of legal protection than those recognized at common law. The traditional focus on private rights, a holdover from the Lochner era, became untenable with a recognition that those rights grew out of a highly controversial understanding of the relationship between the state and the citizenry, an understanding repudiated during the New Deal. Under this traditional view, private ordering within the constraints of the common law was natural and inviolate; government "intervention" was therefore subject to special standards. 4 " But in the post-Lochner era, there is nothing "natural" about private ordering pursuant to common law standards. In these circumstances, an approach that would treat statutory rights differently from common law rights-because the latter seemed more important than the former-became difficult to defend. Finally, courts have recognized that, as a general rule, political remedies are no more readily available to beneficiaries of regulation than to members of the regulated class. Indeed, regulated class members are often well-organized and may be better able to take advantage of the political process. Members of the beneficiary class, on the other hand, may be quite diffuse and thus unable to overcome transactions costs barriers to the exercise of political influence. 48 These understandings suggest that the dangers of factional power over governmental processes are no greater in the context of too much regulation than in the context of too little. Administrative law, including doctrines of judicial review, should therefore reflect a concern with unlawful inaction and deregulation as well as with unlawful regulation. This understanding, a significant deparStewart, supra note 24, at 1556-59 (difficulty of determining "holders" of rights and appropriate degree of protection of those rights). 51 and deregulation is subject to the same standards as regulation. 52 Moreover, congressional and executive mechanisms of oversight apply to failure to regulate as well as to regulation. 5 This is not to suggest that inaction and deregulation will frequently be overturned by courts. Indeed, the absence of compliance costs and enforcement costs will often argue in favor of both inaction and deregulation. In some settings, moreover, inaction stems from special considerations that call for judicial deference. For example, agencies that fail to act often are responding to a limited budget from which enforcement resources must be allocated. In addition, statutes will sometimes fail to set forth standards by which to assess a claim of unlawful inaction, and in such settings inaction should be unreviewable. 4 These factors suggest that administrative inaction should not always be treated the same as action; but they do not undermine the basic conclusion that threats to statutory programs have been generated by inaction and deregulation as well as by regulation. This understanding has brought about and should continue to produce significant changes in administrative law from both Congress and reviewing courts. 49 
A. Faction, Deliberation, and Technical Expertise
The debate over the respective roles of "expertise" and "politics" in agency decisionmaking has proved to be one of the most persistent in administrative law. 5 5 Agencies were created in a period of faith in administrative expertise, but this faith has been severely undermined in the last two decades. Indeed, the fortieth anniversary of the APA comes in the midst of a revival, still somewhat tentative, of the view that regulatory decisions are almost entirely "political" in character and that expertise has at most a derivative role to play. 56 But that view is as misleading as its opposite.
The principal virtue of technical knowledge is that it informs regulatory decisions by shedding light on their potential effects. Those effects may turn out to be different from what was expected, and the differences-showing substantial benefits or substantial costs-may persuade people with disparate views to agree on a particular regulatory question. For example, a study may show that the benefits of regulating a particular carcinogen are likely to be high and that the regulation is justified by almost any standard.
Information of this sort will rarely be conclusive, however, and its usefulness will often depend upon value judgments, which must be made in accordance with the governing statute. If, as will often be the case, the statute is silent, there is considerable room for discretion. Of central importance here is the task of ensuring that the relevant considerations, including the actual value judgments by the agency, are disclosed to the public and subjected to general scrutiny and review. Administrative and judicial efforts to solve this problem have come in the form of a deliberative conception of administration, a conception that amounts to a significant reformulation of previous understandings.
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It is useful to begin here with the idea that the role of the administrator is not merely to reflect constituent pressures or to aggregate private interests. 5 Instead, the purpose of the regulatory process is to select and implement the values that underlie the governing statute and that, in the absence of statutory guidance, must be found through a process of deliberation. This is not to deny that the promotion of (particular) private interests is often a legitimate function of regulation; a decision to aid welfare beneficiaries, workers, or consumers is of course permissibly "public" in the post-Lochner era. In deciding how to implement the statute, however, the administrator must deliberate about the relevant interests and not respond mechanically to constituent pressures s .
5
In some respects, this understanding constitutes the core requirement of the APA review provisions. 57 See infra text accompanying notes 64-68. 58 See Reich, Public Administration and Public Deliberation: An Interpretive Essay, 94
Yale L.J. 1617, 1626-27 (1985). 59 Judge Easterbrook argues that courts should study the "deal" set up by the various "parties" to statutes, and that courts have no authority to impose requirements that go This argument is vulnerable, however, on three grounds. First, "deals" are generally indeterminate. Often Congress intentionally leaves issues open for judicial resolution; if courts are to be faithful to the "deal" itself, statutory silence should not be read as a negation of judicial authority. Second, the "deals" conception is usually a misleading characterization of statutes because it grossly oversimplifies the nature of the political process. See A. Maass, Congress and the Common Good 3-5 (1983); Stewart, supra note 24, at 1547-54. Finally, even where a statute is properly understood as a "deal," it is by no means clear that courts should treat it as such: the constitutional framework may be understood as an effort to ensure that statutes are in the public interest, and laws should be read with that purpose in mind. See Macey, Special Interest Groups and Statutory Interpretation, 86 Colum. L. Rev. (forthcoming 1986); Sunstein, Interest Groups in American Public Law, 38 Stan. L. Rev. 29 (1985). It is thus highly artificial to suggest that Congress intended agencies to respond mechanically to constituent pressures-especially in light of underlying APA standards-and, even if there is evidence that it did, courts should at least employ "clear statement" principles against that result.
Notwithstanding its vagueness, this conception of politics has considerable descriptive 60 and normative 61 power. In contrast, the theoretical foundations of interest-group pluralism have been undermined in recent years, 2 with a growing recognition that efforts to aggregate private preferences may be incoherent 6 3 or may conceal usurpation of governmental processes by powerful private factions. A deliberative understanding of administration has therefore played an important role in modern administrative law.
The deliberative approach has significant advantages over its major competitors and predecessors, each of which fails to provide an adequate conception of the role of the administrator. Under one view, prominent at the time the APA was enacted, the role of the courts is to require fidelity to statute.
6 4 Although that function should be uncontroversial, the notion, standing by itself, often fails adequately to constrain agency action because of the open-ended character of many statutory standards-an especially disturbing problem in light of the courts' express authority to invalidate "arbitrary and capricious" 65 decisions. Another view is that, where statutes do not provide to the contrary, courts may constrain the exercise of discretion by requiring administrative agencies to measure and balance the costs and benefits of regulatory action. 6 Although an understanding of costs and benefits is a necessary component of review for arbitrariness, such an assessment is a political rather than a judicial responsibility. A third approach, prominent in the 1970's,67 sought to ensure participation on the part of all affected interests. That approach foundered in light of four considerations: the fact that the relevant representatives were self-selecting; the weaknesses in the notion that the purpose of administra- . 1978) . 17 See Stewart, supra note 37, at 1711-12. [Vol. 72:271 tion is to aggregate preferences; the unlikelihood that, even if preference-aggregation were desirable, it would be accomplished by a judicially-administered system of interest-representation; and the possibility that such procedures would impose costs not justified by improvements in administrative outcomes. 6 8 Although the deliberative approach to administration avoids most of the problems associated with these alternatives, significant difficulties do arise in the effort to implement this approach. The principal question for administrative agencies and reviewing courts is how to define the relevant values. When the values are set out in the governing statute, the answer is easy: the statutory resolution will govern in the absence of a constitutional defect. The major difficulties arise where, as is frequently the case, the statute is ambiguous, and the administrator must ascertain values through a more open-ended process. The statutory prohibition set out in the APA applies to decisions that are "arbitrary and capricious," but that standard is by no means self-defining. Certainly the standard suggests that some decisions may be unlawful although they are not prohibited by statute: the APA calls for a reasonably aggressive judicial role for review of discretion even where the governing statute is silent. A central purpose of the standard is to ensure that agency decisions are not simply bows in the direction of powerful private groups. 6 9 This general instruction in the APA provides a "background rule" against which any legislative "deal" must be read. 70 To manage this problem of defining relevant values, and to accommodate permissible uses of both expertise and politics, courts have created a four-pronged notion of "reasoned decisionmaking. ' 7 1 First, regulatory decisions should be based on a detailed inquiry into the advantages and disadvantages of proposed courses of action-where advantages and disadvantages are not defined merely as "costs" and "benefits" in the economic sense of willingness to pay-and an examination of reasonable alternatives. Second, issues involving value judgments must be resolved consist-68 For a discussion of some of these problems, see id. at 1760-89. ently with the governing statute. 2 Some factors will be irrelevant under the statute, others must be considered, and some are relevant but may not be made dispositive. This component borrows from the "fidelity" approach to administrative law 7 " but provides a less mechanical understanding of the process of statutory construction. Under this view, statutes do not simply dictate or prohibit choices; they also suggest the values that must inform agency decisions that fall within statutory "gaps. '74 Third, to the extent that issues of value are to be resolved through an excercise of administrative discretion, the relevant considerations and the actual bases for decision must be explicitly identified and subjected to public scrutiny and review. 75 Finally, the agency's resolution must reflect a reasonable weighing of the relevant factors. "Reasonable" is defined by reference to the governing statute and, if the statute offers no help, to an approach based on common sense and social consensus. 6 At this stage, the administrator is accorded considerable deference.
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These guidelines furnish considerable aid to administrators and courts. In State Farm, 7 5 for example, the principal problem was that the agency decided to abandon the passive restraint regulation altogether and failed to address the question of airbags simply because the industry had decided to comply with the regulation by using possibly ineffective nondetachable belts. 79 The lurking concern was that some other motivation, not expressed by the agency or subject to public review, accounted for the decision. 8 0 Under the 71 For example, a strong preference for private ordering-at least if it "trumps" other considerations-may be inconsistent with the congressional decision to create the regulatory scheme in the first instance. APA and implementing doctrines, 8 ' this is an impermissible use of "politics" in administration; the motivation may have been irrelevant under the statute and, in any event, had not been subject to the normal process of scrutiny.
In this light, it should not be surprising that the notion of "capture" has proved of special importance in the cases. The State Farm Court referred to industry influence, 82 and in Public Citizen v. Steed, 8 3 the court emphasized the agency's reliance on the treadwear grading practices of tire manufacturers. To be sure, both regulation and deregulation are frequently attacked as the product of faction. 4 In general, however, courts define the phenomenon of "capture" not by reference to outcomes, but by reference to the process the agency has followed in implementing its program: has it reacted to pressure, or has it deliberated? Of course, such an approach creates difficulties for judicial review of administrative processes, and these difficulties are aggravated when administrators act on the basis of mixed motivations or when numerous administrators are responsible for the ultimate decision. This approach also creates a danger of judicial usurpation 8 5 in the form of decisions that invalidate agency action because of substantive views on the part of courts that cannot be tied to underlying statutory policies.
Moreover, the notion of mechanical-reaction-to-pressure must sometimes be understood as a metaphor for a complex process in which administrators come to share the values of particular affected parties and their approaches to regulatory issues. 8 6 Regardless of whether the agency's response is mechanical or more complex, however, it is inconsistent with an approach to administration that would properly accommodate expertise and politics in the regulatory process. The various components of the deliberative approach may be understood as a means of simplifying the judicial inquiry.
8 7 Those components are designed to help "flush out" impermissible motivations without looking into subjective states of mind, and at the same time to minimize judicial intrusions on the merits. The goal, imperfectly realized in practice, is to guard against the dangers of self-interested representation and of factional tyranny in the regulatory process.
B. Formalism and the Chevron Approach
The rise of a deliberative conception of administration holds out considerable promise for accommodating both expertise and politics in regulatory policy. In a potentially important development, however, the Supreme Court has sharply restricted the scope of judicial review of agency decisions with respect to "policy."
In Chevron, U.S.A. v. NRDC, 8 s the Court confronted the EPA's "bubble policy," which allows states to adopt a plantwide definition of the term "stationary source." Under this policy, an existing plant with several pollution-emitting devices may install one piece of equipment that does not meet the plant's permit conditions if the alteration does not increase total emissions from the plant. All pollution-emitting devices are thus treated as if they were encased in a single "bubble." 8 9 In reviewing the EPA's policy, the Court concluded that the agency was due considerable deference if "Congress has not directly addressed the precise question at issue." ' 0 More recently, in Chemical Manufacturers Association v. NRDC, 91 837 The State Farm case is again an example. At issue there was a passive restraints regulation rescinded in large part because the automobile industry had selected an ineffective means of compliance with the regulation. Instead of imposing an effective means of restraint, the agency rescinded the regulation entirely. Inspection of the connection between statutory goals and the means chosen by the agency to promote those goals-and the finding that the connection was attenuated-suggested that other goals may have been at work. See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 42-43 (1983) . The failure to explore reasonable alternatives may also suggest an absence of deliberation. If the means-ends connection is weak, or if the evidence invoked in justification of deregulation is insubstantial, there is reason to believe that something else-illegitimate considerations, including factional pressure-accounts for the action. 
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the Court required deference to the agency "unless the legislative history or the purposes and structure of the statute clearly reveal a contrary intent on the part of Congress." 92
These cases set out a "clear statement" principle of the sort that has played an important role in recent Supreme Court decisions. 9 3 The appeal of the principle is straightforward and closely connected with the positivist notion of law as the will of the sovereign: if the sovereign has not expressed a preference on the precise issue, the agency's decision is unconstrained. At the same time, the principle appears sharply to limit judicial authority, attempting to ensure that judicial outcomes will reflect something other than the value choices of judges. Finally, the principle might be thought to serve an important separation of powers function: it ensures that when Congress has not expressly resolved an issue, the decision will be made by a specialized, politically accountable administrator, rather than by technically unsophisticated, unaccountable judges. In particular, those subject to presidential control will set policies." 4 The "clear statement" principle could have dramatic implications, for Congress has rarely "directly addressed the precise question at issue" in any particular case. But for three reasons, the Chevron approach is an unacceptable basis for judicial review: 95 the approach is unlikely to serve Congress' own goals and expectations; it undervalues the possibility of extrapolating principles from statutory standards; and its conception of separation of powers fails in light of the uneasy constitutional position of the administrative agency. The Chevron understanding cannot, therefore, provide a shield against the twin dangers of self-interested representation and factional power, and its failure to do so does not serve the legislative will. [Vol. 72:271
"Meta-intent"
It is a commonplace that Congress cannot anticipate every problem that will arise in the administration of a statute; indeed, this is an important reason for the delegation of administrative power in the first place. In these circumstances, the judicial role cannot be limited to cases in which Congress has decided issues "expressly." The APA reflects a congressional desire to strengthen judicial review, a desire based largely on concerns about self-interested representation and factional influences over administrative processes."" Judicial review increases both agency conformity to statute 97 and, where the statute is unclear, the likelihood that the agency will exercise its discretion in a way that does not reflect the agency's self-interest and that avoids the undue influence of private groups. The provisions of the APA, in particular review for substantial evidence and for arbitrariness, call for a significant role for the courts even without "express" congressional judgment on the matter. In this regard, it is important to keep in mind that the APA drafters may well have intended informal rulemaking to be subject to de novo review from the courts. 9 8 If there has been evidence of congressional preference since the adoption of the APA, and if that evidence is thought to be relevant, 99 the legislative concern is that there is too much judicial def- 9 It probably should not be so regarded; the meaning of the governing statute, rather than intervening expressions of congressional intent not embodied in law, is controlling. But it is at least informative to find congressional concern that there is too little judicial control. erence to agency decisions."' The evidence suggests that Congress itself would hardly be satisfied with the Chevron standard.
Extrapolating Principles
In the positivist view, the realm of discretion and the realm of constraint are sharply distinct: if Congress has not "specifically" prohibited agency action, the agency may do whatever it chooses. This vision is a highly artificial and inflexible approach to statutory interpretation, however, because it disregards the possibility of extrapolating from statutes principles that guide the exercise of discretion even when Congress has not specifically addressed the problem. 101 Statutory standards are designed to guide the exercise of discretion even in unforeseen cases. Congress may have decided that some factors are entitled to little or no weight, even if it has not addressed the specific problem to which those factors are applied.
The State Farm' 0 2 case is a good illustration here. Congress had not specifically addressed the issue of passive restraints, but it had concluded that safety merited particular emphasis in the regulatory process-more emphasis than it would receive under a (conventional) cost-benefit analysis.
1 0 3 It was thus possible to conclude that the agency's discretion was constrained even in a setting to which Congress had given no thought. The conclusion holds even if, after proper findings had been made, it would be lawful to forego passive restraints altogether.
The point that emerges is quite general: statutory provisions furnish guidance even if Congress has not expressly dealt with a particular question. Agency decisions may be unlawful when they depend on judgments of value-for example, disregarding some System 383 (2d ed. 1985) .
1"I There are of course risks in such an approach. Courts may extrapolate principles at a level of generality that tends to undermine the statutory rule itself. Thus, the principles must to the extent possible be defined by reference to the rule and must not be separated from it. See Easterbrook, Statutes' Domains, supra note 59, at 544. It is therefore necessary to use extrapolated principles only to fill in actual gaps in statutes, not to defeat statutes where there are no such gaps. factors and underemphasizing others-that the statute forecloses. The notion that the process of statutory construction consists of a search for an "explicit" legislative decision, and that enforceable constraints disappear if the search is unavailing, rests on an unsupportable understanding of the interpretative process.
The Uneasy Position of the Administrative Agency
Many of the dilemmas in administrative law arise from the uneasy constitutional position of the administrative agency. 04 Statutory guidelines rarely provide much in the way of clear constraints, and Congress as a whole exercises little control during the implementation process. 0 5 Recent Presidents have exercised more supervisory power, 1 0 6 but such control is necessarily intermittent, and in any event it does not appear to be a complete solution. 107 The uneasy position of the administrative agency has produced relatively strict judicial supervision, usually with the authorization of Congress. The fear is that the absence of the usual electoral safeguards renders agencies particularly susceptible to the pressures imposed by powerful private groups.' In the context of reviewing agency conduct, the vices of the courts turn out to be virtues, and separation of powers concerns tend to argue in favor of an aggressive judicial role. Although there are risks in both directions, judicial insulation from political accountability is a safeguard, even if an imperfect one, against the risks of violation of statute and of decision in accordance with agency self-interest or private pressures." Because Congress shares this view," 0 it is quite odd to argue that deference to the legislature argues against rather than in favor of a moderately aggressive judicial role.
These considerations suggest that a deliberative approach to'administration, accommodating expertise and politics, is a far Ietter judicial strategy than the "clear statement" principle of Chevron. Taken to its logical extreme, the Chevron principle would authorize agencies to respond to the available information and to constituent pressures however they choose, absent an express congressional judgment on the point. Such an approach would sacrifice much of what has been gained in our understanding of the relationship between technical knowledge on one hand and politics on the other, and one might therefore hope that the Court will retreat from this view in the near future.
IV. THE LIMITATIONS OF JUDICIAL REMEDIES AND THE NEED FOR ALTERNATIVE MECHANISMS OF CONTROL
The considerations that support a deliberative approach to administration argue in favor of a moderately aggressive judicial role, but it has become increasingly clear in the last decade that reviewing courts have difficulty handling many of the malfunctions of the administrative process. Although the drafters of the APA believed such malfunctions to be one-shot deviations subject to judicial correction,"" the most important problems are structural or systemic in character. An agency may adopt an agenda that serves its own interests" or that helps powerful private groups and no one else.
The principal problem is that courts have difficulty engaging in the kind of managerial tasks that are essential to successful systemic change. 114 Continuous supervision of the administrative process is impossible to achieve through adjudication, yet such supervision is of special importance in light of the "polycentric" ' 5 character of administrative decisions, where action in one setting may have unanticipated adverse consequences for other forms of regulatory intervention. These problems are aggravated by the inability of courts to impose a coordinated or hierarchical structure, by their lack of familiarity with the often technically complex issues at hand, and by their lack of political accountability.
Courts should, however, be available to hear complaints of structural or systemic illegalities. To withdraw this function from the courts would be a cure worse than the disease, especially in light of the fact that the prospect of judicial review serves as a deterrent to unlawful agency conduct before decisions are made." 6 Indeed, the prospect of review is an important safeguard against both systemic and one-shot illegalities. Nevertheless, experience has demonstrated that nonjudicial review mechanisms are necessary to supplement and, if they are successful, to displace judicial solutions.
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A useful example is the increasing authority of the Office of Management and Budget (OMB) over the regulatory process. Two recent executive orders, building on the budgetary model, have given OMB considerable supervisory power. Executive Order 12291118 requires agencies to submit proposed rules to OMB for review and comment; OMB scrutinizes the proposed rules for consistency with the administration's regulatory program. Executive Order 12498119 requires agencies to submit annual "regulatory programs" to OMB, allowing OMB to perform a supervisory role analogous to that which it plays in the budgetary process. 12 0 The two is both illuminating and encouraging to find that the debate over the process has focused on whether OMB has in fact improved deliberation by coordinating and centralizing the national regulatory program. There is a common ground in the view that OMB's function is to improve deliberative processes, accommodating both expertise and politics, in the way suggested above. 125 The rhetoric of the debate thus reveals a similar understanding of the function of the regulatory process.
In any event, if the relevant risks are controlled-as they have been in the budgetary context-mechanisms like OMB supervision will be an important and valuable supplement to judicial review. Such mechanisms are hardly a panacea, but they are far more likely than adjudication to respond to structural or systemic inadequacies in the administrative process. 
III. CONCLUSION
The four lessons that have emerged since the enactment of the APA shed considerable light on the continuing reformulation of administrative law. The ability to identify the functions and malfunctions of regulation should improve both regulatory policy and judicial review. Knowledge about the risks of unlawful inaction and deregulation has made it important to redesign legal doctrines and institutions. More refined understandings of the relationship between expertise and politics have generated a conception of administration that is useful both to agency officials and to reviewing courts. Finally, the limitations of the courts in supervising administrative discretion have led to a search for alternative mechanisms of control; some such mechanisms, already in place, constitute an important first step in this regard.
All of these lessons should make it easier to carry out what remains the central effort of administrative law and of the separation of powers more generally: reducing the risks of self-interested representation and of factional control over governmental processes. Recent and still-tentative developments jeopardizing judicial review of agency inaction and the deliberative approach to 115 See supra text accompanying notes 71-86. 124 Other mechanisms for political control on the part of the President and the Congress have similar advantages over judicial review. See, e.g., Litan & Nordhaus, supra note 105, at 133-58 (discussing regulatory budget). administration should be firmly resisted. To be sure, is important to be cautious about the potential effects of procedural and institutional controls; devices of that sort are unlikely to be able to eliminate the relevant risks, which will exist in any system of representative government. But the experience of the last forty years has not belied the expectation of the APA drafters that institutional mechanisms can provide valuable safeguards.
